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Ochrana investic do fotovoltaickych projektii

Protection of investments in solar projects

Poslanecka snémovna schvalila dne
9.11.2010 novelu zakona ¢&. 180/2005 Sb.
a zavedla odvod (oznacovany také jako
»Srazkova dan“) ztrzeb za elektfinu
zFVE, které byly wuvedeny do
provozu mezi 1.1.2009 a 31.12.2010. Sazba
odvodu ¢ini 26%, resp. 28% v zavislosti
na formé podpory.

Pokud novela nabude ucinnosti, dojde
k podstatnému zhorSeni podminek
pro ekonomické fungovani FVE. Investofi,
ktefi investovali do vystavby nebo nakupu
FVE, nyni hledaji moZznosti ochrany svych
investic.

Uinnym nastrojem mize byt ochrana na
zakladé mezindrodniho prava vefejného,
tedy na zakladé dohod o ochrané a podpofe
investic. Téchto dohod uzaviela Ceska
republika pfes sedmdesat. Kazda z nich ma
ponékud jiné znéni, vétSina vSak obsahuje
ucinné prostiedky ochrany proti zasahiim
statu smétujicim proti investicim do FVE.

Dulezité je, ze vrezimu mezinarodniho
investi¢niho prava se lze domahat ochrany
ipro Ceské podniky, pokud bylo jejich
vlastnictvi véas pievedeno do zahranidi.
Ochranu pfitom nevylucuje, ze zahranic¢ni
subjekt vlastnici ¢eskou FVE, resp.
projektovou spolecnost je plné vlastnén
Ceskymi osobami. Podminkou vsak je, Ze
k pfevodu do zahrani¢i doslo ptedtim, nez
problém vznikl. Pokud vlastnictvi ceské
FVE dosud do zahrani¢i pfevedeno nebylo,
prevod uskuteénény az v souasnosti jiZ
ochranu pfed srazkovou dani v jeji soucasné
podobé nemize zajistit.

Dohody o ochrané a podpofe investic mezi
jinym poskytuji investorim ochranu proti
nepifimému _vyvlastnéni. Z rozhodovaci
praxe investi¢nich tribunali jednoznacné
vyplyva, Ze i excesivni zdanéni miize byt
formou vyvlastnéni.

Dohody dale investorim zajistuji tzv.
standard spravedlivého a rovného zachazeni.
Ochrana proti zasahiim hostitelského statu se
v mezinarodnim investi¢nim pravu odvozuje
od tzv. legitimnich ocekavani investora.
Pokud v okamziku realizace investice mohli
investofi spoléhat na zdkonem garantované

On 9 November 2010, the House of
Deputies passed an amendment to Act
No. 180/2005 Coll. and introduced
a charge (also called a “withholding tax”)
on the sales of electricity produced by
solar plants put into operation between
1 January 2009 and 31 December 2010.
The charge amounts to 26% or 28%,
depending on the form of the subsidy.

If this amendment becomes effective, it will
substantially worsen the economic operation
of PV facilities. Investors who have
invested in the construction or purchase of
PV plants are now seeking ways to protect
their investments.

Protection based on international law, i.e.
on bilateral investment treaties could prove
an efficient instrument. The Czech Republic
is a party to more than 70 such treaties.
Although they all employ slightly different
wording, most of them provide effective
instruments for protection against state
intervention in investments in PV plants.

The important thing is that protection under
international investment law is also
available to Czech businesses, provided that
they were previously transferred into
foreign ownership. The protection is not
excluded even if the foreign entity which
owns the Czech PV plant or SPV is wholly
owned by Czech persons. The precondition
is, however, that the transfer abroad was
implemented before the problem arose. If
the ownership of a Czech PV plant has not
yet been transferred abroad, a transfer
implemented at present can no longer
provide protection against the withholding
tax in its current form.

Investment treaties provide protection to
investors against, inter alia, indirect
expropriation. According to case law of
investment tribunals, expropriation can take
the form of excessive taxation.

Investment treaties also guarantee fair and
equitable treatment of investments.
Protection against host state interventions in
international investment law is based on the
concept of investors’ legitimate
expectations. If, at the time of making
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vykupni ceny elektfiny, jednd se o legitimni ocekavani velmi silnd a bude jim
nalezet vysoky stupen ochrany.

Lze tedy shrnout, Ze pokud mé& FVE zahrani¢ni vlastniky, s nejvetsi
pravdépodobnosti budou moci po zavedeni tzv. srizkové dané zazalovat CR
v investi¢ni arbitrazi. V tivahu mize ptrichazet i spojeni projednavani naroku vice
investord v jedné arbitrazi se vSemi vyhodami, které z takového postupu vyplyvaji.
Konkrétni moznosti a nejefektivnéjsi postup pifi ochrané Vasich investic do FVE
s Vami radi podrobné prodiskutujeme.

O nas

Advokatni kancelaf DVORAK & SPOL. se dlouhodobé vénuje projektiim v oblasti
OZE. Nase zkuSenosti v oblasti fotovoltaiky zahrnuji pravni zajisténi
developmentu, vystavby a transakci s dokon¢enymi popf. aktualné realizovanymi
projekty presahujicimi 110 MW. Nasi pravnici se podileli také na projektech
v oblasti biomasy a vétrné energie a na financovani projektit OZE.

Pro poradenstvi a zastupovani klientti na zaklad¢€ ochrany investic jsme se spojili
s pfednim odbornikem na tuto oblast, advokatem Mgr. Ondfejem Sekaninou,
LL.M. Ondfej Sekanina se cilené vénuje ochrané investic a investiéni arbitrazi jiz
osm let. Ve své praxi zastupoval jak hostitelské staty, tak investory (napt. Saluka
Investments BV v. CR, Phoenix Action Ltd. v. CR, Sergei Paushok v. Mongolsko
a dalsf). Mezinarodni ochranu investic rovnéz vyucuje na Fakulté socialnich véd

University Karlovy v Praze.

(continued from previous page)

investments, the investors could rely on the feed-in tariffs guaranteed by law, their
legitimate expectations are very strong and they should receive a high level of
protection.

In summary, if a PV plant is in foreign ownership, the owners will most likely be
in a position to sue the Czech Republic in investment arbitration after the
withholding tax takes effect. In practice it might be possible for several investors
to file their claims in a single arbitration, benefiting from the efficiency and
cost-effectiveness of such approach. We would be pleased to discuss the various
options open to you and the most effective course of action to protect your
investments in PV plants.

About us

The law offices DVORAK & SPOL. have been involved in a number of projects in
the renewable energy sector. Our experience in photovoltaics includes
development, construction and transactions involving projects (completed or
currently under construction) exceeding 110 MW. Our lawyers have also been
involved in wind and biomass projects and in the financing of renewable energy
projects.

For advising and representing clients in investment arbitrations, we have teamed
up with a renowned expert in this field, the attorney Ondfej Sekanina. Ondiej
Sekanina has been focusing exclusively on investment protection and arbitration
for eight years now. He has acted both for host states and for investors (e.g. Saluka
Investments BV v. Czech Rep., Phoenix Action Ltd. v. Czech Rep., Sergei
Paushok v. Mongolia and others). He also lectures on international investment
protection at the Faculty of Social Sciences of Charles University, Prague.
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v§eobecné informace

Tento bulletin
o aktudlnich pravnich otazkach, avSak nepfedstavuje
pravni radu. Budete-li potfebovat dal$i informace,
prosim, kontaktujte nas.

obsahuje

Doufame, Ze tento bulletin pro Vas bude uzite€nym
zdrojem informaci. VaSe pfipominky a podnéty vzdy
uvitame.

This newsletter contains information of general interest
about current legal issues, but does not give legal
advice. If you would need any additional information,
please contact us.

We hope that you will find this newsletter to be a useful
source of information. We are always interested in
receiving your views or comments.



