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Pozor na predluzeni

Beware of over-indebtedness

Od ledna 2012 maji podnikatelé povinnost
podat na sebe insolvenéni navrh nejen
v pripadé platebni neschopnosti, ale také
v pripadé predluZeni. Nesplnéni této
povinnosti zakladd u osob jednajicich za
podnikatele odpovédnost za S§kodu
zpuisobenou véFitelim a miZe vést
nepiimo i k trestnimu postihu.

Insolvenéni zakon rozliSuje dvé formy
upadku - platebni neschopnost a ptfedluzeni.
Do konce roku 2011 méli podnikatelé (tj.
spolecnosti a podnikajici fyzické osoby) ze
zakona povinnost podat na sebe insolvencni
navrh pouze v ptipadé platebni neschopnosti.
To jest tehdy, jestlize maji (i) vice véfiteld,
(i1) zavazky splatné po dobu delsi nez 30 dnti
a (iii) tyto zavazky nejsou schopni platit. Od
ledna 2012 maji tuto povinnost také
v piipadé predluzeni.

Podnikatel je ptredluzen, pokud ma vice
vetitelt (alespon dva) a souhrn jeho zavazkl
(splatnych i nesplatnych) pfevysSuje trzni
hodnotu jeho majetku.

Osoby jednajici za podnikatele odpovidaji
véfitelim podnikatele za skodu zptisobenou
pozdnim podanim insolvenéniho navrhu.
Véfitelé se na nich mohou domahat nahrady
Skody ve wvysi rozdilu mezi vysi jejich
pohledavek zjisténych v insolvenci
a Castkou, kterou na tyto pohledavky
inkasovali. Této odpovédnosti se mohou
odpovédné osoby zprostit jen tehdy,
prokazou-li, ze (i) pozdni podani
insolven¢niho nadvrhu nemélo vliv na rozsah
uspokojeni véfitele anebo Ze (i) povinnost
podat vcas insolvenéni navrh nesplnily
vzhledem ke skute¢nostem nezavislym na
jejich vuli, které pres veskeré usili nemohly
odvratit.

Pokud na sebe dluznik v¢as nepoda
insolvenéni navrh a dale vstupuje do
obchodnich  vztahli, dochazi zpravidla
k uptednostnéni nékterych jeho véfitelt pred
jinymi. Dluznik typicky plni zavazky vuci
tém vefitelim, které pro svoji dalsi ¢innost
nutné potiebuje. Jini véfitelé vSak jiz
zustavaji neuspokojeni. Toto
upfednostiiovani mezi véfiteli mize zalozit
trestni  odpovédnost za trestny Cin
zvyhodnéni vétitele.

From January 2012, businesses have the
obligation to file a petition for their own
bankruptcy, not only in the event of
insolvency, but also if over-indebted.
Breach of this obligation triggers the
liability of the management for damage
suffered by the creditors and could also
lead indirectly to criminal prosecution.

The bankruptcy act differentiates between
two types of bankruptcy — insolvency and
over-indebtedness. Until the end of 2011,
businesses (companies and entrepreneurs)
were obliged by law to file a petition for
their own bankruptcy only if insolvent, i.e.
if (i) they have more than one creditor, (ii)
their liabilities are overdue longer than 30
days, and (iii) they are unable to pay them
off. From January 2012, businesses have
this obligation also if over-indebted.

A business is over-indebted if it has more
than one creditor and the sum of its debts
(whether due or not) exceeds the market
value of its assets.

Individuals acting on behalf of the business
are responsible to the creditors of the
business for damage caused by the late
filing of the bankruptcy petition. Creditors
may claim from them damages amounting
to the difference between the amount of
their receivables as ascertained in the
bankruptcy proceedings and the amount
collected on them. Those responsible for the
damage may be released from the liability
only if they prove that (i) the late filing of
the bankruptcy petition did not affect the
scope of the creditor’s satisfaction or (ii)
they did not file the bankruptcy petition on
time due to circumstances beyond their
control that could not have been averted
despite making every effort.

If a debtor does not timely file the petition
for its own bankruptcy and continues to
carry out business, some of its creditors are
usually prioritized over the other ones. A
debtor typically fulfils its obligations
towards those creditors who are essential for
continuing its future activities. However,
other creditors remain unsatisfied. This
prioritizing between creditors can trigger
the liability for the criminal offence of
“prioritising creditors”.
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Sikanézni zaloby a katastr nemovitosti

Od ledna 2012 sikanézni Zaloby jiZ nemohou blokovat vklad prav do katastru
nemovitosti

Do konce roku 2011 platilo, ze podani zaloby na urceni vlastnictvi ¢i zaloby na
uréeni neplatnosti nabyvacich titulti k nemovitosti zablokovalo vklad prava (napf.
vlastnického ¢i zastavniho) k nemovitosti v fizeni pfed katastralnim tfadem. Bez
ohledu na to, zda byla zaloba podloZena ¢i Sikanézni, katastralni ufad musel
vkladové fizeni do doby rozhodnuti o zalobé soudem prerusit. Jak znamo, soudni
spory jsou v Ceské republice ¢asto velmi zdlouhavé. Preruseni fizeni o vkladu tak
mohlo trvat i nékolik let.

Novela zakona o zapisech vlastnickych a jinych vécnych prav k nemovitostem
zavadi od ledna 2012 tzv. poznamku spornosti, ktera dovoluje katastralnimu ufadu
pokracovat v fizeni o vkladu i v ptipadech, kdy je zaloba podana.

U nemovitosti, kterd je dotena Zalobou, katastralni ufad nyni vyznaci poznamku
spornosti. Pokud je zaloba podéana pied zahajenim fizeni o vkladu, pak se k ni ve
vkladovém fizeni nepfihlizi. Je-li podédna po jeho zahajeni, katastralni tfad
v fizeni pokracuje, pokud s tim souhlasi vSichni jeho Gcastnici. Pokud soud zalobé
(tfeba 1 po letech) vyhovi, katastralni ufad povoleny vklad a vSechny na ngj
navazujici zapisy, které jsou s rozhodnutim soudu v rozporu, zpétné vymaze.

Novela zakona o zameéstnanosti schvalena

Novela zdkona o zaméstnanosti zaméfena na boj proti nelegadlnimu zaméstnavani
avizovana v naSem listopadovém bulletinu byla Parlamentem schvalena a nabyla
ucinnosti v lednu 2012.

Az desetimilionova pokuta za umoznéni nelegalni prace cizinci tak byla rozsifena
mimo jiné i o tiilety zdkaz plnéni vefejnych zakazek. Novée se také uplatni ruceni
odbératelti nelegalni prace za nezaplacené pokuty a dluzné mzdy nelegalnich
pracovnikll svych dodavateld. Ruceni se odbératel zprosti, jen pokud o nelegalni
praci u svého dodavatele nevédél a ani védét nemohl.

Fraudulent petitions and the real estate register

From January 2012, fraudulent petitions can no longer block the registration
of rights in the real estate register

Up to the end of 2011, filing a petition for determining ownership or a petition for
determining the invalidity of the acquisition titles to real estate blocked the
registration of rights to real estate (e.g. ownership or mortgage) in proceedings
before the real estate office. Regardless of whether the petition was substantiated
or fraudulent, the real estate office had to suspend the registration proceedings until
the court decided on the petition. As is well known, lawsuits in the Czech Republic
are often very lengthy. Therefore, suspending the registration proceedings could
last even several years.

From January 2012, the amendment to the Act on the Registration of Ownership
and Other Property Rights to Real Estate introduced the “disputability note”, which
allows the real estate office to continue with registration proceedings in cases when
the petition has been filed.

Real estate affected by the petition is nowadays labelled in the real estate registry
with the disputability note. If the petition is filed before the registration
proceedings started, then the petition is not accounted for in the registration
proceedings. If the petition is filed after the proceedings started, the real estate
office continues with the proceedings if all of the parties to the proceedings agree.

If the petition is successful (even after several
years), the real estate office retrospectively
deletes the entry in the real estate registry in
conflict with the court’s decision and all the
entries derived from it.

Amendment to the
Employment Act approved

The amendment to the Employment Act
targeting illegal work, as mentioned in our
November newsletter, was approved by
Parliament and came into force in January
2012.

A three-year ban on participating in public
tenders and other sanctions have been added
to a penalty of up to CZK 10 million for
enabling illegal employment of foreigners.
Businesses exploiting illegal work are now
also liable as guarantors for unpaid penalties
and the outstanding wages of its suppliers’
illegal workers. Such businesses can be
released from this liability only if they had no
knowledge of and could not have knowledge
of the illegal work on the part of their
suppliers.
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Tento  bulletin  obsahuje  vSeobecné informace
o aktualnich pravnich otadzkach, avSak nepredstavuje
pravni radu. Budete-li potfebovat dalSi informace,
prosim kontaktujte nas.

Doufame, Ze tento bulletin pro Vas bude uzite€nym
zdrojem informaci. VaSe pfipominky a podnéty vzdy
uvitame.

This newsletter contains information of general interest
about current legal issues, but does not give legal
advice. If you would need any additional information,
please contact us.

We hope that you will find this newsletter to be a useful
source of information. We are always interested in
receiving your views or comments.
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